
STATE OF NEW YORK
STATE TAx COMMISSION

In the Matter of the Pet i t ion

o f

BENJAMIN WERNER

For a Redeterminat ion of a Def ic iency or
a RevJsion of.a -Deterninat ipn or a Refund
^E gersonar Income anq

il""rut*f"'r"tB."f"1Et$ 9l"i"t3= or the
Tax Law for the Year(s) ou<Artrlrrt}(x)
L 9 6 7 .  1 9 6 8  a n d  1 9 6 9 -

Sworn to before me this

28 th  day  o f  February  ,  1977,

AFFIDAVIT OF MAILING

State of New York
County of Albany

Bruce Batchelor , belng duLy sworn, deposes and says that

rhe is an employee of the Department of Taxatlon and Finance, over 18 years of

age, and that on the 28th day of February ,  Lg77 r rhe served the wlthin

Notice of Decision by (cert l f ied) mai l  upon Benjamin Werner

(xeocxmsdjlN*of| the Petitioner tn the within proceeding'

by encloslng a true copy thereof in a securety sealed postpald wrapper addressed

as fo l tows:  Mr .  Ben jamin  Werner
1430 Seag i r t  Bou levard
Far Rockaway, New York 11691

and by deposit ing same enclosed in a postpaid properly addressed wrapper tn a

(post of f ice or off tc ial  depository) under the exclusive care and custody of

the United States Postal  Servlce within the State of New York.

Thac deponent further says that the said addressee is the {Gefxeeqxrotf:e

rftcbe) petltioner herein and that the address set forth on said rrrapper la the

last knorm address of the (De4xm€fttxfi<ae<nfuChe) petltloner.

rA-3 (2/76)

\'/vraer bde&ert



STATE TAX COMMISSION

STATE OF NEW YORK

!8. Eanjanin ?9crner
t43O $eagLrt Boul,cvsrd
Far Roclcnway" Siln York 11691

DCsf ljlr. Wcfnctrr

Please take notice of the DBCI$ION
of the State Tax Commission enclosed herest i th.

?lease take further notice that pursuant to
Sect ion(s) 690 e 72? of the Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within 4 mtthg
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund al"Lowed in accordance with this
decision or concerning any other rnatter rel-ative

to the unde;eigned. They

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Sebruary 28' L977

A O O R E S S  Y O U R  R E P L Y  T O

TELEPHoNE:,U, r ,4!7- l??3

r

hereto rnay be addressed
will be referred to the proper t lv.

Enc. lelng nax
llgf-lng offLeer

Taxing Bureau's Representat ive:

rA-1 .12  (L /76)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

BENJAMIN WERNER

for  Redeterminat ion of  a  Def ic iency
or for Refund of Personal Income and
Unincorporated Business Taxes under
Ar t ic les 22 and 23 of  the Tax Law
fo r  t he  Yea rs  L967 ,  1968  and  1969 .

I. Whether the peLit ioner is l iable for

State personal  income taxes for  1968 and 1969

adjustments made by Lhe Income Tax Bureau, so

Federa l  audi t  ad justmenEs for  those years.

DECIS ION

Pet i t ioner ,  Benjamin Werner ,  o f  1430 Seagi r t  Boulevard,

Far  Rockaway,  New York 11691,  f i led a pet i t ion for  redetermin-

ation of a deficiency or for refund of personal income and un-

incorporated business taxes under  Ar t ic les 22 and 23 of  the

Tax  Law  fo r  t he  yea rs  L967 ,  1968  and  T969 .  (F i l e  No .  00520 ) .

A formal hearing was held before Edward L. Johnson, Hearing

Off ieer ,  d t  the of f ices of  the State Tax Cormniss ion,  Two Wor ld

T rade  Cen te r ,  New York ,  New York ,  oo  June  16 ,  L976  a t  9 :15  A .M.

The pet i t ioner  appeared pro se.  The Income Tax Bureau appeared

by  Pe te r  Cro t t y ,  Esg . ,  (A r thur  Rosen ,  Esg . ,  o f  counse l )

ISSUES

addit ional New York

,  3S  a  resu l t  o f

as to conform with
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I I .  Whether the act iv i t ies of  the pet i t ioner,  Benjamin

Werner,  in t rading stocks and bonds, const i tuted the carry ing

on of  an unincorporated business subject  to the unincorporated

business tax under Article 23 of the Tax Law for the years

L967 ,  L968 and 1969.

I I I .  Whether penal t ies were proper ly imposed r :nder sect ion

635(a)  fo r  the  years  L967 and 1968,  and under  sec t ion  685(a) ( f )

and  685(a ) (2 )  fo r  the  year  T969 .

FINDINGS OF FACT

l .  As a resul t  o f  the i r  be ing not i f ied by Lhe In ternal  Revenue

Service of adjustments made in Lhe Federal income tax of the

pet i t ioner ,  Benjamin Werner ,  for  the years 1968 and L969,  the

Income Tax Bureau sent the petit ioner, Benjamin Werner, a Notice

of  Def ic iency dated May 20,  L974 for  both personal  income taxes

and  un inco rpo ra ted  bus iness  taxes  fo r  t he  yea rs  L967 ,  1968  and  1969 .

2.  Pet i t ioner ,  Benjamin Werner ,  f i led separate New York State

income tax res ident  re turns for  L968 and 1969.  For  L967,  pet i t ioner

f i led a combined New York State Income Tax Return (Form IT-208)

wi th  h is  wi fe ,  Ida Weiner  a/k /a Ida Werner .  No r :n i -ncorporated business

tax returns were f i led by pet i t ioner ,  Benjamin Werner ,  for  L967,

f 968  and  L969 .

3.  Pet i t ioner ,  Benjamin Werner ,  was a s tockbroker  in  over-

the-counter  secur i t ies.  He was l icensed by the Nat ional  Associat ion

of  Secur i ty  Dealers and,  dur ing the per iod in  quest ion,  was regis tered
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as a broker by the Federal Securit ies and Exchange Cornmission.

He had no academic training in f inance. There is no professional

l icense for  s tockbrokers in  New York State.  Pet i t ioner ,  Benjarn in

Werner ,  earned most  of  h is  income f rom courn iss ions.  L is ted s tocks

and bonds were traded through brokers who were members of one or

more of  the establ ished stock exchanges.

4.  Pet i t ioner ,  Benjamin Werner ,  d id  substant ia l  t rad ing in

stocks and bonds on his own account. He f i led Federal i-ncome tax

returns for  1968 and L969,  but  those returns d id not  inc lude

Schedule D "Gains & Losses f rom Sales or  Exchange of  Proper ty" .

The amount of income derived from the employment of petit ioner's

own capital was not shown.

5.  Pet i t ioner ,  Benjamin werner ,  f i led Federa l  Income Tax

Returns,  Form 1040,  for  f968 and 1969 which inc luded Schedule C

"Pro f i t  ( o r  l oss )  f rom Bus iness  o r  P ro fess ion " ,  and  desc r ibed  h i s

bus iness  as  " s tockb roke r " .  On  bo th  Fo rm 1040 ' s ,  pe t i t i one r ,

Benjamin Werner ,  ind icated that  he was se l f -employed.  He paid

socia l  secur i ty  se l f -employment  tax for  1968 and 1969.

6.  Pet i t ioner ,  Benjamin Werner ,  mainta ined an of f ice in  the

f inancia l  d is t r ic t  o f  New York Ci ty .  He employed occasional  c ler ica l

help and used messengers for pick-up and delivery of stocks and bonds
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T .Acon fe renceaud i t r epo r tda tedB |LT lT2o f t he

Internal Revenue service supplemented the IRS examination

repo r r  o f  6 lL l7L  rega rd ing  the  tax  yea rs  1968  and  1969 '  The

report detai led the adjustments made to the Federal income

tax  o f  pe t i t i one r ,  Ben jam in  Werne r .  The  i nc rease  was  $4 '374 '6L

fo r  1968  and  $18  ,6LL .B2  fo r  1969 .  The  rePor t  showed  tha t

pet i t ioner ,  Benjamin Werner ,  had been unable to  substant ia te

sat is factor i ly  to  IRS in  whole or  in  par t ,  some of  h is  deduct ions

on the Federa l  income tax returns for  f968 and 1969'  Pet i t ioner '

Benjamin werner, dif fered with the Internal Revenue service'

but was unable to provide suff icient documentation, oI sub-

stant ia te h is  c la ims.  He was not  ab le to  do so before the

IRS or at the formal hearing'

B. Petit ioner, Benjamin Werner '  regarded himself as a

profess ional  just  as a lawyer ,  doctor  or  whoever  e lse is  exempt

r:nder the Tax Law from the imposiLion of unincorporated business

tax .

CONCLUSIONS OF LAW

A.Tha t t hebus inessac t i v i t i e so fpe t i t i one r ,Ben jam in

werner ,  4s a broker  buy ing and se l l ing over- the-counter  s tocks

and bonds d id not  const i tu te the pract ice of  a  profess ion wi th in

the in tent  and meaning of  sect ion 703(c)  o f  the Tax Law'
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B.  That  the business act iv i t ies of  the pet i t ioner ,  Benjamin

Werner, 4s a stockbroker buying and sell ing stocks and bonds on

conrnission, constituted the catryLng on of an unincorporated business

subject  to  unincorporated business taxes for  the years L967,  1968

and  L969 .

C.  That  pet i t ioner ,  Benjamin Werner ,  d id  not  susta in the

burden of proof that the determination of the Internal Revenue

Service was erroneous, as to the adjusLments made in his Federal

taxable income. That Lhe adjustments made are determined to be

accurate within the meaning of section 659 of the Tax Law.

D.  That  pet i t ioner ,  Benjamin Werner ,  er roneously  but  in  good

faith and on the advice of his accountant believed that, 8s a

stockbroker, he was exempt as a professional from the requirement

to f i le  un incorporated business tax returns.  The penal ty  is

cancel led for  L967 and 1968 under  sect ion 685 (a)  ,  and for  L969

r :nde r  sec t i on  685 (a )  (1 )  and  685 (a )  (2 )  o f  t he  Tax  Law.

E. That the petit ion of Benj amin lr lerner is granted to the

extent  o f  cancel l ing the penal t ies imposed,  that  the Income Tax

Bureau is hereby directed to accodingly modify the Notice of
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Def ic iency  issued May 20 ,  L974

granted, the pet i t ion is in al1

and that ,  except  as so

other  respects  denied.

DATED: Albany, New York

February 28, L977

COMMISSION

[-'6r. 
'Ywr,',.^-.



STATE OF NEW YORK
STATE TAX" COMMISSION

, .

I

AFFIDAVIT OF MAILING

In the Matter of the Pet i t ion

o f

BENJAMIN I,IERNER

For a RedeEermlnat ion of a Def ic iency or
a Revision of a Determination or a Refund
ofPersonal Income & Unincorporated
Taxes under Article (s) 22 & 23 of the
Tax Law for the Year(s) qecfsntsfl*)
L967 .  1968  and  L969

State of New York
County of Albany

Bruce Batchelor , being duly sworn, deposes and says thaL

dne is an empLoyee of the Depart,ment of Taxatlon and Flnance, over 18 years of

age, and that on the 18th day of March , LglT , sbe served the wlthin

Notice of Decision by (cert i f led) mail upon Benja:nin Werner

frcSrnmftk*rpcpf) the petltloner ln the withln proceedlngt

by enclos ing a t rue copy thereof  ln  a securely  seaLed postpald wrapper addressed

as foLlows: Mr. Benjamin Werner
410 E. Broadway ltTP
Long Beach, NY 11561

and by deposlt ing same enclosed in a postpatd properly addressed wrapper ln a

(post of f ice or off ic lal-  depository) under the excluslve care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the said addressee ls the (ngnpoenfaOec

R&g[a) petltioner hereln and that the address set forth on said nrapPer le the

last knorm address of the $lxfmeatxtfutxxfufir) petlttoner.

Business

Sworn to

l8rhda

before ne thls

Y of Marchr
rA-3 (2176)

,  L977 .
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